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A CONSTRUCTIVE DEPARTMENT OF 
JUSTICE.— Ill 



1. UNION PACIFIC-SOUTHERN PACIFIC MEKGEK CASE 

This case was decided by the Supreme Court December 
2, 1912. It was held (1) that the Union Pacific Railroad 
Company and the Southern Pacific Company are substantial 
competitors in interstate transportation, and (2) that the 
acquisition by the former of a controlling stock interest in 
the latter created a combination in restraint of trade (226 
U. S., 61). 

How to dissolve the combination was one of the first prob- 
lems which the present Administration had to meet. It was 
insisted for the Government that the dissolution should be 
effectual, and especially that it should be free from the 
fundamental defect in the plans adopted in the Standard 
Oil and Tobacco cases, where the separate parts into which 
the businesses were divided were left under the control of 
the same stockholders. Several proposals by the Union 
Pacific Company were rejected because they did not ade- 
quately guard against a similar result. Through con- 
ferences between the Attorney-General and counsel for the 
defendants a plan satisfactory to the Government was 
finally worked out and submitted to Circuit Judges Sanborn, 
Hook, and Smith at St. Paul, on June 30, 1913, and by them 
embodied in a decree. Briefly stated, the plan was as 
follows : 

1. Of the $126,650,000 of Southern Pacific stock held by 
it, the Union Pacific Company was authorized to sell 
$38,292,400 to the Pennsylvania Railroad Company in ex- 
change for $42,547,200 of the capital stock of the Baltimore 
& Ohio Railroad Company. This aided in separating the 
Southern Pacific from the Union Pacific and at the same 
time divested the Pennsylvania Railroad Company of a 
large amount of the capital stock of an active competitor — 
the Baltimore & Ohio Railroad Company — thereby dissolv- 
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ing, without the cost and delay of litigation, another unlaw- 
ful combination. No new combination in restraint of trade 
was created by the exchange, since the Pennsylvania and 
the Southern Pacific Systems are non-competitive, and the 
same is true of the Union Pacific and the Baltimore & Ohio. 
It was recognized, however, that whilst at present no 
Federal law forbids one railroad company from owning stock 
in another non-competitive line, Congress may hereafter 
deem it advisable to change the National policy in that 
regard. Therefore, in order that any future legislation by 
Congress on the subject of the holding of stock by one rail- 
road company in another, and also any new interpretation 
of existing laws, might certainly apply to the holdings which 
the Pennsylvania Railroad Company and the Union Pacific 
Railroad Company would acquire by the proposed exchange, 
the following condition was inserted in the decree on the 
insistence of the Government: 

Provided, however, That neither such approval and leave nor anything 
contained in this decree shall ever be taken or construed as affecting; the 
obligations, powers, rights or duties under present or future laws of any 
person or corporation not a party to this cause, nor be taken or construed 
as an adjudication that any defendant herein has the right to acquire or 
hold the shares of stocks so sold or exchanged, nor as an exemption of any 
defendant in respect of such acquisition or holding from the operation of 
any law now in force or which may hereafter be enacted. 

2. After this exchange there was left in the ownership of 
the Union Pacific $88,357,600 of Southern Pacific stock. 
This was transferred in trust to the Central Trust Com- 
pany of New York — an independent institution — which be- 
came a party to the suit and completely subject to the direc- 
tion of the court. The trust company was authorized to 
issue certificates of interest representing this stock, and 
these were offered to Union Pacific stockholders. The 
holder of such a certificate, however, has no right to vote 
or receive dividends in respect of the stock; but he may 
convert it into Southern Pacific stock by making affidavit 
that he owns no Union Pacific stock and is not acting on 
behalf of any Union Pacific stockholder, or in concert, agree- 
ment, or understanding with any one to obtain control of the 
Southern Pacifie Company in the interest of the Union Pa- 
cific Company, but in his own behalf and in good faith. 

Pending such conversion the trust company was author- 
ized to collect the dividends accruing on the stock, and to 
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vote the same only when and as directed by the court. Upon 
conversion of a certificate of interest into Southern Pacific 
stock the holder becomes entitled to receive the accumulated 
dividends. Of course, the purpose in withholding the divi- 
dends is to accelerate the distribution of the Southern Pa- 
cific stock among' persons not Union Pacific stockholders. 

If by January 1, 1916, any certificates of interest have not 
been converted into Southern Pacific stock, the court may 
order the sale of the Southern Pacific stock represented by 
such certificates. 

The plan effectually prevented the Union Pacific Com- 
pany or its stockholders who were parties to the combina- 
tion from continuing in control of the Southern Pacific. The 
great advantage of the course pursued over a compulsory 
and immediate sale of the $126,650,000 of Southern Pacific 
stock is that, whilst as effectually dissolving the combina- 
tion, it saved the stockholders of both companies from un- 
necessary losses and avoided the very serious financial strain 
which such a sale would have entailed. 

In actual practice the plan has worked successfully. Up 
to July 1, 1914, through conversion of the certificates of 
interest or of subscription receipts issued by the trust com- 
pany, $81,606,000 of the $88,357,600 of Southern Pacific 
stock transferred to the trust company by the Union Pa- 
cific Company has passed into the hands of persons who 
made the required affidavits. 

Summed up, the plan adopted in this case not only effectu- 
ally dissolved the particular unlawful combination therein 
complained of, but also dissolved without further litigation 
the unlawful combination resulting from the ownership by 
the Pennsylvania Railroad Company of over $42,000,000 of 
the capital stock of the Baltimore & Ohio Railroad Company. 

The principle established by this decree, namely, that in 
the dissolution of combinations in restraint of trade the 
separate parts must not be left in control of the same stock- 
holders, has since been strictly adhered to. 

2. — THE TELEPHONE CASE 

For a long time there had been persistent complaints 
made to the Department by the so-called independent tele- 
phone companies that the American Telephone and Telegraph 
Company and its associated companies, commonly known as 
the Bell System, were attempting to bring under one control 
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the means of communication by wire throughout the entire 
country, not only through the expansion and extension of 
their own system, but by the acquisition of competing lines, 
in violation of the Federal Anti-trust Laws. The American 
Company, indeed, had frankly admitted its purpose in this 
regard in its annual report for the year ending December 31, 
1910, in which it is stated : 

This process of combination will continue until all telephone ex- 
changes and lines will be merged either into one company owning and 
operating the whole system, or until a number of companies with terri- 
tories determined by political, business, or geographical conditions, each 
performing all functions pertaining to local management and operation, 
will be closely associated under the control of one central organization 
exercising all the functions of centralized general administration. 

The Department investigated these complaints and found 
that they were not without basis. The Bell System had 
already so far accomplished its purpose that consider- 
ably more than half of all the telephones in the United 
States were under its control, and it also had acquired 
through stock ownership practical control of the largest of 
the two principal telegraph companies of the country. 

In July, 1913, a suit was instituted under the Anti-Trust 
Act at Portland, Oregon, against companies comprising the 
Bell System and others, charging them with having entered 
into a combination to monopolize the means of telephonic 
communication in and between the States of Oregon, Wash- 
ington, and Idaho. It was alleged that in pursuance of the 
combination the Bell companies acquired control of the 
Northwestern Telephone Company, owning competing long- 
distance lines from Port Angeles, Washington, to Corvalis, 
Oregon, and of the Interstate Telephone Company, owning 
competing long-distance lines from Spokane easterly into 
Northern Idaho, and of the Home Telephone Company of 
Spokane, owning a competing exchange at that point; and 
also purchased competing exchanges in Seattle, Tacoma, 
and Bellingham. 

Some time after the institution of this suit the Depart- 
ment was informed that the officers and directors of the 
Bell System were desirous of bringing its organization and 
business throughout the country generally into harmony 
with the Anti-Trust Laws, and to that end conferences were 
held between officers of the Department of Justice and offi- 
cers of the Bell Svstem. 
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In compliance with the suggestions of the Attorney-Gen- 
eral, formulated in the course of these conferences, the Bell 
System committed itself to the course of action set forth in 
the letter to the Attorney-General dated December 19, 1913 : 

First. The American Telephone and Telegraph Company will dispose 
promptly of its entire holdings of stock of the Western Union Telegraph 
Company in such way that the control and management of the latter will 
be entirely independent of the former, and of any other company in the 
Bell System. 

Second. Neither the American Telephone and Telegraph Company nor 
any other company in the Bell System will hereafter acquire, directly or 
indirectly, through purchase of its physical property or of its securities or 
otherwise, dominion or control over any other telephone company owning, 
controlling, or operating any exchange or line which is or may be operated 
in competition with any exchange or line included in the Bell System, or 
which constitutes or may constitute a link or portion of any system so 
operated or which may be so operated in competition with any exchange 
or line included in the Bell System. 

Provided, however, that where control of the properties or securities of 
any other telephone company heretofore has been acquired and is now held 
by or in the interest of any company in the Bell System and no physical 
union or consolidation has been effected, or where binding obligations for 
the acquisition of the properties or securities of any other telephone com- 
pany heretofore have been entered into by or in the interest of any com- 
pany in the Bell System and no physical union or consolidation has been 
effected, the question as to the course to be pursued in such cases will be 
submitted to your Department and to the Interstate Commerce Commis- 
sion for such advice and directions, if any, as either may think proper to 
give, due regard being had to public convenience and to the rulings of the 
local tribunals. 

Third. Arrangements will be made promptly under which all other 
telephone companies may secure for their subscribers toll service over the 
lines of the companies in the Bell System in the ways and under the 
conditions following: 

(1) Where an independent company desires connection with the toll 
lines of the Bell System it may secure such connection by supplying 
standard trunk lines between its exchanges and the toll board of the 
nearest exchange of the Bell operating company. 

(2) When the physical connection has been made by means of standard 
trunk lines, the employees of the Bell System will make the toll-line con- 
nections desired, but in order to render efficient service it will be necessary 
that the entire toll circuit involved in establishing the connection shall be 
operated by, and under the control of, the employees of the Bell System. 

(3) Under the conditions outlined above, any subscriber of any inde- 
pendent company will be given connection with any subscriber of any 
company in the Bell System, or with any subscriber of any independent 
company with which the Bell System is connected, who is served by an 
exchange which is more than fifty miles distant from the exchange in 
which the call originates. 

(4) The subscribers of the independent company having toll connec- 
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tions described above, shall pay for such connections the regular toll 
charge of the Bell Company, and in addition thereto, except as hereinafter 
provided, a connection charge of ten cents for each message which 
originates on its lines and is carried, in whole or in part, over the lines of 
the Bell System. 

The charges incident to such service shall be made by the Bell Com- 
pany against the independent company whose subscriber makes the call, 
and such charges shall be accepted by the independent company as legal 
and just claims. 

(5) Under this arrangement the lines of the Bell System shall be used 
for the entire distance between the two exchanges thus connected, pro- 
vided the Bell System has lines connecting the two exchanges. Where the 
Bell System has no such lines, arrangements can be made for connecting 
the lines of the Bell System with the lines of some independent company 
in order- to make up the circuit, but such connections will not be made 
where the Bell System has a thorough circuit between the two exchanges. 

(6) Any business of the kind commonly known and described as "long 
lines" business offered for transmission over the lines of the American 
Telephone and Telegraph Company shall be accepted for any distance, 
that is, on such "long lines" business calls shall be accepted where the 
point of destination is less than fifty miles from the exchange where the 
call originates as well as where the point of destination is greater than 
fifty miles therefrom. 

(7) Any business of the kind commonly known and described as "long 
lines " business offered for transmission over the lines of the American 
Telephone and Telegraph Company shall be accepted at the regular toll 
rate and no connecting charge shall be required. But such calls shall be 
handled under the same operating rules and conditions as apply to calls 
over the local toll lines. 

The President expressed his approval of the negotiations 
and of the result. 

This mode of stopping the attempt of the Bell System to 
monopolize all the means of communication by wire met 
with very general approval. 

Of course, the interpretation of the Anti-Trust Act on 
which was based the action taken by the Department in 
respect of the Bell System does not mean that where there 
are two telephone systems in a city or town there never can 
be a consolidation into a single system. It does mean that 
where competition has been established in long-distance 
telephony between points in different States it cannot be de- 
stroyed by contract or consolidation. This interpretation 
leaves local communities generally free to have one telephone 
system, if they desire, subject to the condition that in the 
event of a consolidation the consolidated company will make 
connections with all long-distance interstate lines and there- 
by preserve competition in interstate communication. 
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It should also be kept in mind that the requirement that 
the American Telephone and Telegraph Company relinquish 
its control of the Western Union Telegraph Company does 
not mean that they cannot continue to co-operate where 
their services are complementary rather than competitive. 
In other words, the action of the Department, while requir- 
ing these two companies to be under separate control and 
management, so that in so far as they perform like services 
the public may have the benefit of competition between 
them, also leaves them entirely free to co-operate for the 
benefit of the public in so far as their services are comple- 
mentary. 

There was left to be disposed of the before-mentioned 
suit instituted at Portland, Oregon, against the companies 
comprising the Bell System for attempting to monopolize the 
means of telephonic communication in and between the 
States of Oregon, Washington, and Idaho. 

After extended negotiations, the defendants finally con- 
sented to the entry of a decree in favor of the Government. 

The decree adjudges that the defendants combined to 
monopolize the means of telephonic communication in and 
among the States named in violation of the Anti-Trust Act, 
and forbids them to form any like combination in the future. 
The Bell companies are ordered to dispose of their holdings 
in the Northwestern and Interstate companies (the two long- 
distance companies) and are prohibited from acquiring here- 
after any interest in those companies. 

The decree further orders the Bell companies to sell their 
holdings of the stock and bonds of the Home Company of 
Spokane ; but it is provided that if the City of Spokane within 
three months shall determine it to be in the interest of the 
people of that city to consolidate the exchanges of the Home 
Company and of the Bell companies under the control of the 
latter, application may be made to the court so to modify 
the decree as to permit that to be done, such modification 
to be upon condition that the Bell companies open up all 
their telephones in Spokane to the Interstate Company, 
operating long-distance lines from Spokane into Idaho, thus 
giving to the latter an opportunity to do business not only 
with all the Home Company's subscribers in Spokane, now 
about 7,000, but also with all those of the Pacific Company, 
now about 22,000, under conditions that preclude discrimina- 
tion. In this way the people of Spokane are left free to 
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regulate their local telephone system, while the daty of the 
Federal Government under the law to preserve competition 
in interstate communication is fully discharged. 

The property purchased in Seattle, Tacoma, and Belling- 
ham, having become inseparably commingled with the other 
property of the Bell companies in those places, is not 
ordered to be sold, but a plan of connections is adopted 
which will produce sharper competition in furnishing facili- 
ties for interstate telephonic communication than existed 
before the purchases, or would be brought about by a 
sale. 

This plan gives the patrons of the Northwestern Company 
the right to interchange communications with the patrons 
of the Sunset Company in Tacoma, and with the Pacific 
Company in Seattle, Bellingham, and Portland, thereby per- 
mitting the Northwestern Company to do business with all 
the patrons of the Bell companies in those places on equal 
terms with its rival, whereas before the purchases the 
Northwestern Company had access to less than one-third 
the number it can reach under this plan. Further, it allows 
the Home Company of Portland access to the Pacific Com- 
pany's long-distance lines on terms the same as those on 
which the Pacific Company may use its own long-distance 
lines. 

The decree condemns as unlawful all contracts by which 
local companies agree to give their long-distance business 
to the Bell companies exclusively, and prohibits the latter 
from accepting any benefits thereunder. The right is also 
reserved to the Government to apply to the court for any 
additional orders that may be necessary to carry out the 
decree, and any party may submit to the court any dispute 
which may arise touching the arrangements provided for 
in the decree. 

3. THE CASE OP THE METROPOLITAN TOBACCO COMPANY 

By dealing with it exclusively and upon preferential 
terms, the old Tobacco Trust enabled the Metropolitan To- 
bacco Company to acquire complete control of the jobbing 
trade in tobacco products in the area between Trenton, New 
Jersey, on the south, and Stamford, Connecticut, on the 
north, embracing the entire metropolitan district. The pur- 
pose of the Trust was to enable the Metropolitan Company 
to drive all other jobbers out of business and thereby close 
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the avenues of distribution against independent manufac- 
turers of tobacco products. 

After the business of the Trust was dissolved as a result 
of the suit instituted by the Government into substantially 
four parts, controlled by the American Tobacco Company, 
the Lorillard Company, the Liggett & Myers Company, and 
the R. J. Reynolds Company, respectively, these companies 
continued to sell their products in the metropolitan district 
exclusively to the Metropolitan Tobacco Company, thereby 
perpetuating its control of the jobbing trade in that terri- 
tory. 

Complaints were made to the Department in respect of 
this condition, and the companies were notified that the De- 
partment regarded the condition as a violation of the Anti- 
Trust Laws. As yet no final action has been taken by the 
Department. However, the mere bringing of the matter to 
the attention of the companies complained of, with the state- 
ment that the Department regarded the condition as an 
unlawful one, has resulted in each of the four manufacturing 
companies agreeing to sell their products to all jobbers in 
the metropolitan district upon the same terms that they sell 
to the Metropolitan Company. 



